Todd v OM Juicery [2023]
DETERMINATION and ORDER

The Employment Act 2000 Before The Employment and Labour Relations Tribunal.

TRIBUNAL

Members of ihe Tribunal: Lorrita J. Tucker, Chairman
Betty Christopher, Deputy Chair
Eugene Creighton

Directions Hearing: 16® February, 2023

Hearing Date: 234 June, 2023

Adjournment Date: 239, June, 2023

Hearing Place: Department of Labour
23 Parliament Street
Hamitton, HM 12,
Bermuda

Complainant; Mr. Trevor Todd

Representative: None

Respondent: Mr. Preston Ephraim

Doing Business as: OM Juicery

Representalive: None

STATUTORY AUTHORITY TO HEAR THE MATTER

The Tribunal Hearing was convened on 239 June, 2023. The Chairman confirmed the points to be considered
by the Tribunal. The Chairman stated that the Tribunal's Directions Hearing was convened on 16% February,
2023. The Chairman stated that the Employment and Labour Relations Tribunal Hearing was being
conducted in accordance with Section 44B (2), section 44C, General Powers and Section 44D, Power to
Obtain Information, and that the Tribunal would regulate its own proceedings as it saw fil pursuant to
Schedule 2 {20) of the Employment Act 2000 (‘the Act”).

TRIBUNAL DIRECTIONS HEARING

In the Directions Hearing held on 16% February, 2023, the parties were offered the opportunity to meet without
the Tribunal's assistance, to engage in meaningful dialogue, to attempt fo reach a settlement lo their dispute.
The Tribunal specified that in the event that the parties were unable o reach a setilement, once the
substantive Hearing commenced, the Tribunal's ruling would be final; only being avertumed on a point of law.
The Complainant did not wish to engage in a settlement discussion with the Respondent. Therefore, both
agreed for the matter to be settied at the substantive Hearing.



TRIBUNAL HEARING

The parties were asked if their decision remained the same: to allow the matter to be determined by the
Tribunal. Both the Complainant and the Respondent confirmed that their decision as stated in the Directions
Hearing held on the 16* of February, 2023, remained the same.

BACKGROUND

The Complainant's position is that on 18th August, 2022, OM Juicery's electricity was disconnected, and the
Complainant and other employees were lold to take the day off. The following day, on the 19th August, 2022,
the Complainant was informed via a tetephone call from the Respondent's Office Manager, that OM Juicery
was shutting down. The Complainant further contends that prior to the business shuiting down, as a fulllime
employee since Seplember 2018, he had not received vacation pay and that his wages were paid infrequently.
That upon the day of the announcement of the business closure, 19th August, 2022, he was entitied to receive
outstanding wages and vacation pay, pay in lieu of redundancy notice and severance pay for redundancy.

The position of the Respondent, the owner and operator of OM Juicery, is that the Complainant was not made
redundant, nor was he terminated. That the closure of the business was temporary until a new business
location could be secured in December 2022,

The Tribunal is charged with determining whether the Complainant’s claims of non-payment of oulstanding
wages, vacation pay, pay in tieu of notice of redundancy and severance pay for redundancy have meril.
Consequently, whether the Respondent, the owner and aperator of OM Juicery, has offended the following
sactions of the Act: Section 6, Statement of Employment; Section 12, Vacation Pay; Section 20, Notice
Periods; Section 21, Payment in Lieu of Notice; Section 23, Severance Alowance, and Section 30,
Termination for Redundancy.

CASE OF THE COMPLAINANT

1) The Complainant confirmed that he commenced employment with OM Juicery in September 2018, and that
the business was owned and operated by a husband and wife team. He was unable to provide a spegific day
when he began working, but stated that he started as a dishwasher earning $15.00 per hour.

2) In 2019, the Complainant became a main Juicer, and then began earning $17.00 per hour.

3) The Complainant confirmed that since commencing employment in Seplember 2018, he was not provided
with a contract of employment, but it was verbally agreed that he would work from 8:15AM to 5:00PM, seven
{7) days per week,

4) His approximate weekly hours were between 36 to 56 hours - depending on the needs of the business.

5) The Camplainant stated that he was a fulltime employee, but at no time during his employment with OM
Juicery, was vacation offered. Further, that he did not take vacation or receive vacation pay.

6) The Complainant stated that OM Juicery did nol offer health insurance. However, he was deducted weekly
for social insurance.

7) Regarding the Complainant's salary payments: he stated that during his time with OM Juicery, it was not
uncommon that the owners deferred salary payments; but, the awners would eventually make good on the
salaries, and pay him and the other employees.



8} The Complainant staled that the owners would travel frequently and inform their employees that their
salaries were paid. However, he stated that employees would discover that the owners had travelled on
vacation without processing staffs' salaries. Because of this, he would be left to manage his personal affairs
without his salary.

9) The Complainant stated that on 18th August, 2022, the electricity {at the business) was disconnected; and
again, his wages were not paid. On this same day, the Complainant understood that the owners shared via
atelephone call that the staff should take the day off. As such, he and other staff closed the shop for the day.

10) The following day, 19 August, 2022, the Complainant slated that he received a telephone call from the
Office Manager. The Complainant said that the Office Manager stated the following: *The bottom has fallen
oul and we are shutting it down". The Complainant said he understood the statement to mean that the
business had closed.

11) The Complainant said that at no time did he receive notice in writing, via email or otherwise of the
organization's plans to close temporarily or long term.

12) The Complainant stated il was approximately 3 or 4 weeks later (after the business closing on the 19% of
August), that he was aware that the owners of OM Juicery had returned to the island.

13) Approximately six (6) weeks after first hearing that the Respondent had retumed to the island, the
Complainant stated that he bumped into the Respondent on Reid Street, in Hamilton. It was at this same time
that the Respondent approached the Complainant and suggested to him that he recommence his employment
with OM Juicery.

14) The Complainant stated that at no time during that meeting on Reid Street, in Hamilton, did the
Respondent discuss resolving his outstanding pay.

15) The Complainant stated that he contacted the company's Book-keeper/Administrator, and she confirmed
that he was owed wages of $3,733.18.

16) The Complainant stated that the messages he did receive from the Respondent did not include offers to
pay the Complainant what he is owed. And, upon review of the communications from he Respondent, the
messages included continued employment with the Respondent (in) rebuilding his organization.

CROSS EXAMINATION OF THE COMPLAINANT

17) The Respondent commenced his cross-examination of the Complainant with a specific focus on the matier
of vacation pay, asking the Complainant if he had ever been offered vacation pay. The Complainant confirmed
that he had not ever received an offer of vacation pay.

18) The Respondent disagreed with the Complainant's assertion of not receiving an offer for vacation pay,
instead stating, that when vacation pay and a pay raise was offered 1o the Complainant, the Complainant told
him to give the vacation pay and the pay raise to another co-worker. Further stating that the Complainant had
said that he did not need a vacation. In response, the Complainant said that he did not remember making the
statement.

18) The Complainant clarified that, because at the point of the exchange regarding vacation and a pay raise
that he was already making $17.00 an hour, that he told the Respondent to give the pay ralse lo his co-
worker, not the vacation time,



20) The Respondent sought clarity from the Complainant regarding who the Complainant believed the owners
of OM Juicery to be. However, the Complainant refused to answer the question and the Respondent did not
press for an answer,

21) The Respondent switched the focus of the questioning to the issue of the ¢leclricity being disconnected
on the 18" of August, 2022 - asking the Complainant of his recollection as to why the electricity went off. The
Complainant answered that the electricity often, went off.

22) The Respondent then asked about the 19 of August, 2022 - the day the Complainant stated that he
received the call from the Office Manager, staling that the "botiom had fallen out".

23) The Respondent asked if it had “dawned on the Complainant' (once he heard the news), to call him. The
Complainant answered that it was not his job to contact the Respondent; rather, it was the responsibility of
ihe Office Manager to make the call.

24} The focus of the cross-examination switched to the subject of the messages and the nature of the
messages - from the Respondent to the Complainant.

25) The Complainant was asked if (since the business closure) he had received messages from the
Respondent. The Complainant answered in the affirmative, but replied that he was not interested in the
messages as they did not speak fo the money he was owed by the Respondent.

26) The Respondent then referred to the Complainant's statement regarding the chance meeting between the
parties on Reid Street, in Hamilton, In particular, the Respondent questionad the Complainant about whether
at that chance meeling - he asked the Complainant to come back to work.

27) The Complainant answered: that he told the Respondent that he had arranged for other employment as
a painter; further stating to the Respondent that, “there was no work 1o come back 0"

28) However, the Complainant diid state during the line of questioning that he had been seeking clasity on the
status of the business, and thal he was being contacted {never stating by whom); and confirming that it was
approximately six (6) weeks after the business closed that he had the chance mesting on Reid Street with the
Respondent,

29) The Tribunal interjected with a question regarding whether the Complainant knew of the business'
challenges, and whether he was told of the challenges by the Office Manager, to which the Complainant
replied in the affimative - to both quastions.

CASE OF THE RESPONDENT

30) The Respondent confirmed that he is the proprietor of OM Juicery. And, he confirmed that sometime in
mid to late 2019, OM Juicery moved the Complainani to a Head of Juicing position, However, before a contract
could be created, the country headed into the global pandemic and the status of his business was uncertain.

3) The majority of the Respondent's justification for the business’ financial difficulties, was, as he stated: due
to a discovery that OM Juicery had being paying a portion of another company's eleciricity bill - approximately
4 1o 5 years since moving to their Elliot Street location.

32) The Respondent stated that the business' electricity consumption had been reduced to between 50 to
70%, due 1o the shop being closed for months during COVID. Further, that attempts to mitigate the issue of
the costs of the monthly bills, were unsuccessful. And, continued financial expenditures to pay the electricity
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bill over a 4 lo 5-year period, coupled with spoilage of their products when the eleclricity was disconnected,
amounted lo tens of thousands of dollars in revenue being los.

33) The Respondent stated thal as a result of the various problems, his business suffered irreparable damage;
that he held outstanding depts; and that he lost staff to other jobs and to staff leaving the island. Finally, that
throughout the mitigation period regarding the electricity issue, he had to leave the island to manage a
personal family matter; and confirmed that the business had closed.

34) The Respondent stated that he had established a new location at Bermuda Aquarium, Museum and Zoo,
and OM Juiciery was {entatively scheduled to open 1% December, 2022. But, he stated that time was needed
10 establish a concrete plan for repayment. Once a consislent cash flow plan had been reestablished, the
Respondent stated (hat he sent an email to each team member regarding establishing a repayment pian for
their salaries.

35) The Respondent stated that he reached out to the Complainant various times through Facebook to provide
him with a status update, but that the Complainant did not respond. Facebook was their usual method of
communication because the Complainant did not own a cellular phone. The Respondent slated that the
Facebook Messenger thread showed that the Complainant was receiving the messages.

36) The Respondent confirmed that he and the Complainant did have a chance meeting on Reid Street, in
Hamilton. During the encounter, the Respondent said that he told the Complainant of the new location, and
asked him if he would like to come back; and that the Respondent would begin a repayment plan for the
Complainant's outstanding wages.

37) The Respondent confirmed for the Tribunal that he had agreed to pay the Complainant's outstanding pay
and two-weeks' vacation, but he did not agree to pay the Complainant anything more than that.

38) The Respondent stated, and reiterated, that none of the OM Juicery Team had been fired when the
business closed on 19% August, 2022, and that he would "gladly have everyone back™. Further, that everyone
remained employed while OM Juicery was nol operational.

39) The Respondent expressed his horror at not being able to keep his business from closing.

40) As the Complainant did not wish to cross-examine the Respondent, the Tribunal in tum asked questions
of the Respondent regarding the repayment plan for the Complainant, as well as sought specifics on the timing
of the messages o the OM Juicery staff and to the Complainant.

TRIBUNAL QUESTIONING

41) The Tribunal asked the Respondent how long OM Juicery had been closed during the Pandemic. The
Respondent replied that while it was a "very long lime”, he did operate when he could, in ordertopay a worker
who was a single parent of two children. But, that the business was closed for approximatety four (4) to five
(5) months. And, then, fully operational in April 2023,

42) When asked about completing Covid Relief Forms for his employees, the Respondent replied that he had
done so for 2 of the 4 employees, but that he did not complete a Covid Relief Form for the Complainant, nor
was he asked o do so.

43) The Respondent said that he did mention campensating the Complainant in an email, the same email that
he sent to all staff to discuss their repayment plans. During this fine of questioning from the Tribunal, the



Respondent established that OM Juicery had begun paying the Complainant $50.00 a month starting March
of 2023 - as a part of the repayment plan.

44} The Tribunal reminded the Respondent that at the Directions Hearing on 16* February, 2023, the issue
of payment resolution was 1o be a matter for the Tribunal, as the parties had agreed not to engage without
the assistance of the Tribunal - until the substantive Hearing,

45) To determine if the Complainant had knowledge of the repayment plan and the payments to his bank
account since March 2023, the Tribunal recalled the Complainant to provide clarity.

46) The Tribunal then asked the Complainant if he had been made aware or was presently aware of the
repayment plan that the Respondent had established. The Complainant reiterated that on the day of the
chance meeting with the Respondent on Reid Street in Hamilton, that the Respondent did not mention a
repayment plan.

47) Further, the Complainant reminded the Tribunal that the Respondent had addressed an email o him after
the Directions Hearing regarding the commencement of weekly payments of $50.00 to (Team Members') bank
accounts.

48) In reply to the email from the Respondent, the Complaini replied to the Tribunal Administrator, instructing
the Tribunal Administrator that: he did not wish to have his maney in that way.

49) As a result, and in response to the Respondent, the Tribunal instructed him to immediately cease
paymenis to the Complainant, until the Tribunal had made its determination.

50} For clarity, the Tribunal asked the Complainant if he had been receiving the $50.00 payments to his bank
account, to which the Complainant replied that due to the expense of requesting bank statements, he had not
checked to see if the payments existed in his account.

§1) The Tribunal sought specific dates from the Respendent regarding the $50.00 repayments, as well as the
dales of the emails the Respondent sent to OM Juicery employees (including the Complainant) regarding their
plans to reopen OM Juicery, and their plans for repayment of their payrolls 1o their staff.

52) Because the Respondent had not submitted the aforementioned documents as supporting evidence of
his statements referring to OM Juicery's reopening plans, and agreeing to repayment plans for the
Complainant, the Tribunal instructed the Respondent to produce copies of emails and OM Juicery remittance
statements to the Complainant, fo be submitied to the Tribunal, pursuant to Section 44D, Power to Obtain
Information.

DELIBERATION OF THE TRIBUNAL

53} Upon hearing lestimony from the Respondent that he agreed to pay the Complainant outstanding wages
and two-weeks’ vacation pay, the Tribunaf is satisfied that the Complainant's claim for these payments are
valid.

54) The Complainant testified that prior to OM Juicery shutting down on 19% August 2022, as a fulltime
employee since September 2018, he had not received vacation pay and that his wages were paid infrequently.
Also, that he had not taken vacation, nor was vacation offered.

55) The Complainant further testified that on the 19 of August 2022, he received a call from the Respondent's
Office Manager, that the bottom had fallen out and that the business would close. It is also clear to the
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Tribunal that no notice was provided by the Respondent because, during the cross examination of the
Complainant, referenced in clause 23 above, the Respondent asked: if it had “dawned on the Complainant
(once he heard the news), to call him". The Comptainant replied that it was not his job to do so. Because the
reply was not disputed by the Respondent, confirms that he never spoke to the Complainant on the day of
19* of August, 2022, the day of the business closure.

56) Further, the Respondent did not dispute the Complainant's stalement that he contacted the company's
Book-keeper/Administrator, and she confirmed that he was owed wages of $3,733.18.

57} During the lestimony of the Respondent, the business closure dale of 19* August, 2022 was not dispuled.
And, in an email dated 215 August, 2022 from the owner/operator to the Complainant, while speaking to the
forced closure of the business, the owner/operator fully admitled that: “We realize that we have oulstanding
payrolls to pay most of you". “We are in the process of liquidating so that we can give you your owed amounts”.

58) Where the Tribunal took issue with the admittance by the Respondent that he would pay the Complainant's
outstanding wages and two weeks' vacation pay, was that the manner in which the payments would be made
were nol discussed with or agreed to by the Complainant,

53) While the Tribunal is not unmoved by the financial hardships experienced by the Respondent prior to the
pandemic, during and post-pandemic, the decision to shut the business betonged to the Respondent. Having
made thal decision, the Complainant could not be made to suffer by: 1) Not receiving the wages he had
worked for up to the date of the closure on the 19% of August, 2022, and 2) Could not be expected fo survive
off of a repayment of $50.00 per week; payments which did not commence until approximalely 7 months later
in March 2023.

60) Based on the sudden closure of OM Juicery, the Respondent effectively finalized the company's contract
of employment with the Complainant.

61) Thersfore, the Tribunal accepts that the Respondent, the ownerfoperator of OM Juicery offended the
following sections of the Act:

a) Section 12 - Vacation Pay: Since commencing employment in September 2018, and having exceeded one
year of continuous employment, the Complainant having not received his entitlement of two (2) weeks'
vacation leave, was entitled to receive this pay upon the closing of the business.

b) Section 20 - Notice Periods: The Complainant did not receive the statutory notice period of one week.

¢) Section 21 - Payment in Lieu of Nolice: The Complainant was informed of the business closure with no
notice; effectively on his last day of employment on 19* August, 2022.

62) To determine under which section of the Act the Complainant was claiming severance pay, the Tribunal
had to first consider whether the Complainant had been terminated and if the termination was by way of
radundancy.

63) The Respondenl has stated that the business ceased operating on the 19* of August, 2022, due to
circumstances beyond the Respondent's control.

64) The first formal email communication by the Respondent to his staff was 21st August, 2022, two days
after the closure. Nowhere in the email communication does the Respondent indicate to the staff - specifically
to the Complainant - that the closure of the business was temporary, or that the staff remained employed, or
that another location was being sought.



65) The email communicalion as mentioned in clause 56 above, specified thal: "We are in the process of
fiquidating so that we can give you what you are owed". Further, the following statement made by the
co-ownerfoperator of OM Juicery: "We will send out individual paychecks next week to inform you how much
is owed and payment expectations”, is the true weight of matter which begs the Tribunal to consider that the
Comptainant's employment was lerminated as a direct condition of redundancy.

66) The Respondent's previous statement in clause 38, “that everyone remained employed while OM Juicery
was not operational”, is contradicted by his statement in clause 33 where the Respondent confirmed that OM
Juicery lost employees to other jobs and some having to leave the island. The staff of OM Juicery totaled 4
people.

67) In the case of the Complainant, he confirmed fo the Respondent in the chance meeting on Reid Street in
Hamilton, some 6 weeks fater, that he had engaged employment as a painter.

68) Therefore, the Tribunal does not accept the argument by the Respondent that because of his various
atiempts to contact the Complainant to "suggest to him® that he retum to work is a definition of “remaining
employed”.

69) In emails to the Complainant (and the OM Team) dated 27" October, 2022, and 16" December, 2022, by
the Respondent, via the co-owner/operator, neither email makes mention of a return to work. The emphasis
of both email correspondence’ facus solely on the repayment schedule and the delay of payments.

70) To outright reject the Complainant’s claim for redundancy, the Tribunal required evidence from either party
that a reasonable offer of reemployment or continued employment existed, and that such an offer was
unreasonably refused by the Complainant.

71) The Respondent’s email dated 16" December, 2022 makes clear to the Tribunal that the promised
reopening on 1% December, 2022, of OM Juicery at its new focation - Bermuda Museum, Aquarium and Zoo
(BAMZ), did not materialize. Some four (4) months later, neither did the promised completion of repayments
fo the Complainant, materialize.

72) The evidence submitted by the Respondent to support his claim thal employment was stili open to the
Complainant, spoke only to repayment plans in emait communications to all staff. The Tribunal is satisfied
that other suggestions by the Respondent to the Complainant of re-employment were based on one face-to-
face chance meeting between the parties. This is because, while the Respondent stated in clause 35 that
Facebook Message streams showed that the Complainant received his messages, he did not present
evidence of the Message Stream or evidence of the Complainant acknowledging the messages or responding
in kind to the “suggestion to retum lo work”.

73) It was clear to the Tribunal that the Complainant did not hold a trusting and confident relationship with the
Respondent. As such, the Complainant did not consider the suggestion to retum to work for the Respondent,
as a reasonable offer,

74) Based on the sudden closure of OM Juicery, with no format or informal consultation with the Complainant
established until approximaiely 6 weeks after the closure of OM Juicery on the 19® of August, 2022, and
further, with no payments relating to salary until March 2023 — where only one payment of $50.00 was paid
into the Complainant's bank account, the Tribunal asserts that the Respondent effectively finalized the
company's contracl of employment with the Complainant on 19% August, 2022.

75) Therefore, the Tribunal accepts thal the Respondent, the ownerfoperator of OM Juicery offended the
following section of the Act:



a} Section 23 - Severance Allowance: Because the Complaint had completed at least one year of conlinuous
employment, he was entitled to severance pay; and termination’ was by reason of redundancy.

DETERMINATION AND ORDER OF THE TRIBUNAL

76) Having given the parties full opportunity to present evidence and make submissions, it is the Determination
of this Tribunal that:

i.  Pursuant to Section 8 of the Act, Unauthorised Deductions, subsection (2) “Where
the total amount of wages paid on any occasion by an employer to an employee is less
than the tolal amount payable on that occasion, the amount of the deficiency shall be
treated as a deduction for the purposes of subsection (1)".

Hence, the Complainant is entitled to unpaid wages.

ii.  Pursuant to Section 12 of the Act, Vacation Pay {1), “An employee shall be entitled
to a period of two weeks annual vacation afler he has completed — (a) the first year of
conlinuous employment”.

As of 13t September 2019, the Complainant had completed one year of continuous
employment and is therefore entitled to two weeks' vacation pay, up to 19* August,
2022.

ii.  Pursuant to Section 20 of the Act, Notice Periods (1), "A contract of employment
may be terminated in accordance with this Part by the employer on giving the following
minimurm periods of notice in writing...” (a) One week, where the employee is paid each
week.

The Compiainant's claim for compensation of one-weeks' pay in lieu of notice is
upheld.

iv.  Pursuant to Section 23 of the Act, Severance Allowance: (1) ‘On termination of
employment, an employee who has completed at least one year of continuous
employment shall be entitled o be paid severance aflowance by his employer”. {a) Two
weeks wages, for each complefed year of continuous employment up fo the first len
years;

As of the 1% of September, 2019, the Complainant had one year of conlinuous
employment and is therefore entitled to two-weeks' wages for each year of
continuous employment - up to 19 August, 2022.

itis therefore the Order of this Tribunal that:

77) The Complainant be compensated as follows:

a) Unpaid wages in the amount of $3,733.18 less increments of a total of 12, $50.00 payments:
Final unpaid wages = $3,133.18.

b) Six-weeks' vacation pay in the amount of $3,733.14.



¢} One-weeks' pay in fieu notice in the amount of $622.19,

d) Six-weeks' severance allowance in the amount of $3,733.14
78} The total amount to be paid to the Complainant is: $11,221.65
79} Such amount is to be settled no later than: 6* October, 2023

The parties to this Hearing were reminded, and it was acknowledged, that the Determination and Order of this
Tribunal are final.

i was also made clear that, in accordance with Section 44J and Section 44l of the Employment Act 2000,
a party aggrieved by a Determination or Order of the Tribunal may appeal to the Supreme Court on a point of
law.

Lomita J. Tuck&

Chairman ’

g 9 chydyhed

Betly Chiristopher
Chairman

[lgene Creightdn

Member
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